GOWPAN ES VEEST GROP
| BLA 97-13 Deci ded Novenber 17, 1997

Appeal froma decision of the Arizona Sate Gfice, Bureau of Land
Managenent, decl aring 38 mining cl ai s abandoned and void for failure to
pay the annual nai ntenance fees required by statute. AMC 223814- AMC
223851.

MNfirnmed as nodifi ed.

1 Mning dains: Abandonnent--Mning Qains: Rental or
d ai m Mai nt enance Fees: General | y--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

Responsi bility for satisfying the nai nt enance fee

requi renent of the Qwibus Budget Reconciliation Act of
1993, 30 US C 8§ 28f (1994), resides wth the ower of
unpat ented mning clai ns, as Gongress has nandat ed t hat
failure to nmake the annual paynent of the claimfee
required by the Act conclusively constitutes forfeiture
of the unpatented mining clains. In the absence of a
snal | mner exenption fromthe nai nt enance fee

requi renent, available only to holders of 10 or fewer
mning clains, mll sites, or tunnel sites, failure to
pay the fee in accordance with the Act and regul ati ons
results in a concl usive presunption of forfeiture.

2. BEvi dence: Presunptions--Mning Qains: Rental or daim
Mai nt enance Fees: Small Mner Exenption

The presunption of regularity that BLMofficial s have
properly discharged their duties and have not |ost or
mspl aced | egal | y significant docunents filed wth them
is not rebutted wthout probative evidence of receipt.

APPEARANCES. George W (ole, President, for Conpanies Vst Goup, Denver,
Ml orado; Rchard R Geenfield, Esq., Gfice of the Held Solicitor, US

Departnent of the Interior, Phoenix, Arizona, for the Bureau of Land
Managenent .
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(PN ON BY ADM N STRATI VE JUDEE THRRY

George W (ol e, President, Conpanies Vst Goup (O (collectively
Ml e or Appel lant), has appeal ed froma Decision of the Arizona Sate
Gfice, Bureau of Land Managenent (BLM, dated Septenber 10, 1996,
declaring 38 mning cl ai ns abandoned and void for failure to pay annual
nai ntenance fees for the clains. The Decision stated that the mning
claimant had tinely filed a Mi ntenance Fee Paynent Vi ver Certification
Form 3830-2 for assessnent year 1997. Because BLMrecords showed O/NG was
the owner of the Deco No. 101 through 138, BLMserial nunbers AMC 223814-
AMC 223851, BLMconcl uded that ON5 as owner of 38 clains, did not qualify
for the small miner exenption frompaynent of nai ntenance fees, avail abl e
to owners of 10 or fewer clains, required by the Qmibus Budget
Reconci liation Act of 1993 (Act), 30 US C 8§ 28f (1994); see 43 CF. R 8§
3833.1-6; 43 CF.R § 3833.1-7.

Qle filed a Satenent of Reasons (SOR on ONG | etterhead and si gned
it wth the notation "for clainants.” The SCR asserts that O/ transferred
ownership of the clains to four |isted conpanies, 1/ each of which recei ved
10 or fewer clains. The SOR states that these four conpanies filed
requests for exenption fromthe rental requirenent in the Act wth BLMand
that BLMprocedures "were followed to the letter, including the filing of
statenents of Change of Oanership, Qit da mDeeds, and paynent of the
appropriate fees" to BLM Appellant all eges that each of the four
“clai mant owners provi ded Gonpani es Vst G oup, Inc., wth an appropriate
check and filing to file the Notice of Exenption as required under [the
Act]."

Qounsel for BLMresponds that BLMhad no record of any such transfers
of the clains fromONs during the 1995 or 1996 assessnent years.

[1] The Act requires the hol der of unpatented mning clains to pay,
for the years 1994 through 1998, clai mnai ntenance fees of $100 per year.
30 USC § 28f(a) (1994). It allows the Departnent to waive the fees for
a clainant who certifies that, on the date the paynent was due, the
claimant held "not nore than 10 mning clains, mll sites or tunnel sites,
or any conbi nation thereof, on public lands" and perforned t he assessnent
work required by the Mning Law of 1872. 30 US C § 28f(d) (1994).
(ongress specified the | egal consequence of failure to conply: "Failure to
pay the cla mnai ntenance fee * * * shall conclusively constitute a
forfeiture of

1/ Asserted transferee d ai m nanes
Gl den Rai nbow Resour ces Deco Nos. 101 through 110
Prospect M ni ng Gonpany Deco Nos. 111 through 120
R ver of Life Foundation Deco Nos. 121 through 130
Segma Gor por ati on Deco Nos. 131 through 138
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the unpatented mining claim mll or tunnel site by the clainant and the
claimshal | be deened null and void by operation of law” 30 US C § 28i
(1994).

Departnmental regul ations inpl enenting the Act provide that paynent of
this fee may be waived for qualifying small mners. 43 CF R § 3833.1-
5(d). The fee waiver is not available to holders of nore than 10 cl ai ns.

If a nai ntenance fee for an unpatented mning claimis not paid, and if a
certificate of exenption frompaynent is not tinely filed by an owner of 10
or fewer clains, the claimis forfeited. 43 CF. R § 3833.4(a)(2).

[2] The Board applies a presunption of regularity that BLMofficial s
have properly discharged their duties and have not | ost or mspl aced
legally significant docunents filed wth them Slver King Mning G., 122
| BLA 357, 359 (1992), and cases cited. This presunption can be rebutted by
probative evidence of receipt. Appellant has not provided evi dence to show
that the clains were transferred and that pertinent docunentation was
forwarded to BLMor that BLMrecei ved any snal | miner waiver certifications
fromany of the alleged transferee conpanies. Such evidence coul d i ncl ude
return receipt cards or copies of docunents date stanped by BLM

In this case, the SIRlists the nanes of four transferee conpani es,
but does not identify the conpanies or the transactions further. The SR
does not provi de addresses or any specific details of the supposed
transactions, such as whether any transfers occurred by August 31, 1996,
the due date for either fees or certificates of exenption fromaqualifying
owers for the 1997 assessnent year. |In the absence of receipt of evidence
that the clains were transferred by that date to owners independent of O/NG
BLMproperly attributed the 38 clains to O3 which has since continued to
proceed in a proprietary manner toward these cl ai ns on appeal .

V¢ nust note that Appellant (ole, as President and representative of
OG5 purports also to represent the four clained transferees on appeal ; no
other representative is identified or inplied. If the listed four
conpanies are in fact independent of ON5 then it does not appear that ol e
woul d be able to represent themon appeal, under 43 CF.R 8§ 1.3 and 43
CFR §4.3

The BLMdecl ared these cl ai ns abandoned and void. However, under 43
CFR 8 3833.4(a)(2), the failure to pay the nai ntenance fee or file the
wai ver certification wthin the tine prescribed does not constitute an
abandonnent of the clains; instead, such a failure "shall be deened
conclusively to constitute a forfeiture"” of the clains. The BLM Deci sion
is nodified accordingly.

Appel  ant requested a stay. In viewof the Decision reached in this
case, the request is denied as noot.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision of
the Arizona Sate Gfice is affirned as nodifi ed.

Janes P. Terry
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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